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OPINION

These days, Apple’s iPod is virtually ubiquitous on the
streets of Paris, be it in a rather aggressive advertising
campaign or with the music lover’s gadget itself in

evidence, which advertises itself to those in the know by
means of its distinctive white headphones. 

The firm’s clever media distribution strategy has entered
the domain of French legislation lately. There is a Bill pending
which, if passed, requires that legally downloaded music must
be usable on all available players. The technical concept for
this is called interoperability. 

The music industry has been reluctant and slow to accept
the challenge from the rapid rise of broadband internet, which
serves as an efficient conduit for swapping digitised media
files which is impossible to control to all practical intents and
purposes. Such reluctance on the part of the industry is not
surprising, although it may be construed as grossly negligent
in view of the fact that internet distribution of media content
poses a vital threat to the industry’s incumbent business
model and thus to its very livelihood. Media retailing will
never be the same again when limited availability of physical
prime site shelf space is gone as a key selling factor. In the
business model of the Long Tail (www.thelongtail.com), the
industry’s profitability will not depend on a pipeline of
blockbusters any longer, but rather on the quality of its wider
content portfolio. 

For lack of viable legal alternatives, the illegal practice of
swapping media files has exploded in the last couple of years
and is now even responsible for a majority of total volume of
web traffic. Consequently media enterprises are complaining
about falling sales of (physical) media and take an
increasingly aggressive stance, trying to discourage the public
from that practice by legal means. Unsurprisingly, lawsuits
against scrawny teenagers by multi-billion-dollar
international corporations have a disastrous impact on the
industry’s public image, to say nothing of the
counterproductive effect they have in some circles. 

Apple’s media distribution chain of its free iTunes software
(giving access to the iTunes Music Store iTMS) in conjunction
with its wildly popular suite of iPod music (and recently
video) players has changed the market dynamic for good. For
a favourable standard price of !0.99 per song, the client buys
unlimited use (as opposed to competing subscription models)
of that song on up to five computers and on an unlimited
number of iPods. Furthermore they can burn that song on as
many ordinary audio CDs as they liks. But importantly, iTMS
is not open to competing music players – files downloaded
from iTMS will not play directly on any player other than
Apple’s. The margin on media players sold is key to Apple’s
business model in media distribution.

Thanks to those features, iTMS has taken a dominant
share of the market for legal media downloads in the 21
countries where it is available (not including China or India)
as well as the lion’s share of the digital music players market
worldwide. The market for legal media downloads is growing

strongly, beginning to compensate for the industry’s revenue
losses from the sale of physical media. This success does not
only raise the stakes for the media industry, which tries to
muscle its differential pricing strategy into iTMS, but also for
regulators who fear the advent of a new monopoly – hence
the French legislators’ demand for interoperability.

The music industry’s motivation to comply with Apple’s
distribution channel’s rather restrictive pricing concept hinges on
the channel’s ability to make sure that content is used only  on
authorised platforms. This assurance depends critically on the
very absence of interoperability from the concept. Everything
else could be seen as state sanctioned piracy, as Apple puts it
succinctly in reaction to the French proposal. Given today’s
industry structure with rights to much content concentrated in
the hands of relatively few large corporations, the proposed
introduction of interoperability must be seen as a strong
disincentive to be in that particular market. Should it effectively
enter the statute book, withdrawal of the iTMS offering from
the market is the most likely outcome. Furthermore, from a legal
standpoint, competition concerns such as nascent monopolies
must not be addressed by means of intellectual property
regulation, but by using existing competition law. 

But that may be only part of the longer term picture, of
course. Steve Jobs, co-founder and CEO of Apple is on the
record for having said that ‘it’s better to be a pirate than to
join the Navy’. From the creative artist’s point of view, piracy
is not necessarily his main enemy – obscurity is worse. It may
well appear utopian at this point, but it is not particularly
difficult to imagine a future content industry devoid of any
actual distribution middlemen. Content would be sold directly
from its creator to the consumer via the web, with the creator
reaping the full benefit. Thus pricing could be considerably
lower still, thereby raising the propensity to buy, and piracy
would change from being a widely accepted minor offence to
a socially frowned upon robbery of needy artists. Then, the
requirement for interoperability is obsolete because it is
considered to be a given anyway. But this day of glory may
yet be some time off.

Allons enfants de la piraterie
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